NATT ONAL WLOL FE FHEERATT AN ET AL
| BLA 96-535 Deci ded Qrtober 28, 1999

Appeal froma Decision Record/ Hnding of No Sgnificant Inpact of the
Sate Drector, Aizona, Bureau of Land Managenent, approving use of a
spring in conjunction wth periodic |ivestock grazing on a use area of an
alotnent. EA No. AZ026-92-25.

Set asi de and renanded.

1 G azing and G azi ng Lands-- G azi ng Leases:
General ly--Vdter Pollution Gontrol: General |y

Uhder section 313(a) of the Qean Vdter Act of 1977,
as anended, 33 USC § 1323(a) (1994), B Mis
generally required to conply wth state water
pol | ution | ans when engaged in any activity which
nay result in the runoff of pollutants. Uhder
Arizona law existing water quality is required to
be protected and nai ntai ned i n surface water
designated as a "uni que water."

2. G azing and G azi ng Lands-- G azi ng Leases:
General ly--National BEwironnental Policy Act of
1969: Enwironnental Satenents

A B.Mdecision to allowcattle grazing at a spring
based on a finding of no significant inpact is
properly set aside and renanded when it appears from
the record that a "uni que water" designated under
state lawin which existing water quality is
required to be naintai ned and protected incl udes the
entire length of the streamfor wiich the spring is
the headwater and that BLMfailed to consi der that
fact in naking its find ng.

APPEARANCES  Thonas D Lustig, BEsq., and Janes J. Tutchton, Esq., National
WIdife Federation, Boul der, Glorado, for the National Widife
Federation, et al.; Rchard R Geenfield, Esq., Gfice of the Feld
Slicitor, US Departnent of the Interior, Phoenix, Arizona, for the Bureau
of Land Managenent .
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AN ON BY ADM N STRATI VE JUDGEE GRANT

The National WIdife Federation and other appel | ants have appeal ed
froma July 17, 1996, Decision Record/ Hnding of No S gnificant |npact
(CRFONE) of the Sate Drector, Aizona, Bureau of Land Managenent (BLM,
approving the use of Sycamore Soring, in conjunction wth |ivestock grazing
inthe Santa Mria Ranch Allotnent (No. 5046) in western Aizona. 1/

In April 1990, Eik and Tina Barnes, d.b.a Santa Mria Ranch (Ranch),
applied to BLMfor a | ease to graze 240 cattle on a yearl ong (CL) basis on
the 27,573-acre public land portion of the Alotnent. 2/ This |land incl udes
the area surroundi ng Sycanore Sring, located in the northwestern part of
the Alotnent, at the entrance to Peeples Ganyon. The spring is situated in
sec. 9, T. 12N, R 10W, Glaand SAlt Rver Mridian, Yavapai CGunty,
Arizona. Appellants describe the spring as a "desert oasis" situated at the
"transition point fromthe hot, dry desert to the cool, noist environnent of
Peepl es Ganyon." (Notice of Appeal and Petition for Say (NY Retition) at
5.)

The public land at issue here is |ocated wthin the Arrastra Muntain
WI derness Area, which was created by Gongress on Novenier 28, 1990.
Section 101(a)(8), Aizona Desert WIderness Act of 1990, Rub. L. No. 101-
628, 104 Sat. 4469, 4470. S nce |ivestock grazing predates inclusion of
the Allotnent wthin that area, grazing and related activity (includi ng
range i nprovenents) is permtted by section 4(d)(4) of the WIderness Act of
1964, as anended, 16 US C 8 1133(d)(4) (1994), and rel evant Gongressi onal
guidelines and BLMregul ations. See 104 Sat. 4473 (1990); 43 CER 8
8560.4-1; Ex. L attached to BLMResponse to Notice of Appeal and Request for
Say (Response) (HR Rep. No. 1126, 96th Gong., 2d Sess. (1980)) at 2.

Ina My 31, 1991, Ewironnental Assessnent (EA) (No. AZ 026-91-14)
(hereinafter, 1991 Gazing EA (Ex. Dattached to Response)), prepared
pursuant to section 102(2)(Q of the National Enwironnental Policy Act of
1969 (NEPA), as anended, 42 US C § 4332(2)(Q (1994), B.Manal yzed the
environnental inpacts of issuing a grazing lease for the Alotnent and two
alternatives thereto. Based on that EA B.Missued a CRon My 31, 1991
(Ex. Dattached to Response), in which it approved i ssuance of a grazing
| ease, subject to certain neasures designed to mtigate or elimnate the
environnental inpacts of grazing.

Y Additional appellants include The WI derness Soci ety, the Yuna Audubon
Society, and the Palo Verde Goup of the Serra G ub.

2/ Mst of the public land in the Allotnent (23,429 acres) is | and acquired
by the Lhited Sates in exchanges wth the Sate of Aizona on Nov. 7, 1984,
and Mr. 9, 1988. The renainder of the land in the Alotnent (18,947 acres)
is Sate and private | and.
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The lessees were initially permtted to graze 129 CL on the Al ot nent
for 2 years. After that tine, the authorized use was to be adjusted (wthin
the overal | 240 CvL grazing preference) based on annual nonitoring stud es
and an ecological site inventory. Ater 5 years, the decision whether to
adjust the preference itself was to be nade. During the initia 5 years,
aut hori zed grazing use was to be rotated anong ei ght grazi ng use areas,
including one (ke Avea Nb. 7) that enconpasses Sycanore Soring. 3/

Rotation was to occur once key forage species utilization in the use area
bei ng grazed reached 50 percent, based on the fol | ow ng gui dance:

The upl and portion of the allotnent wll be nanaged to
allowfor the various grazing areas to recei ve rest during
critical growh periods on arotational basis. Lengths of
grazing periods wll be flexible and nay be adjusted dependi ng
on water and forage availability. Livestock woul d be rotated
using the principles of the "Next Best Pasture" deferred
rotati on grazing system(Shnutz and Durfee, 1980) to determne
the rotation sequence. The najority of the use areas wil |
recei ve one years rest during each grazing cycle.

(1991 Gazing EAat 7.)

Peepl es Ganyon Greek is a streamwhich originates at Sycanore Soring
and fl ons sout heast through Peepl es Ganyon to the Santa Mria R ver.
Athough a stretch of the streamflowng fromSycanore Soring into the head
of Peepl es Ganyon and a 1/4-nil e segnent conmenci ng about 1/8 of a nile
above South Peeples Soring are perennial, the streamis intermttent in
large part. See Response at 18-19; Reply to Response at 7. Thus, B.M
describes it as foll ows:

[Water confes] to the surface at certain spots al ong Peepl es
CGanyon, pool [s] or run[s] along the surface for a short

di stance, and then disappear[s] into the coarse grai ned al |l uvium
deposits. It appears that the only tine a body of continuous
running water flows fromSycanore Joring to South Peepl es Soring
and then to the Santa Mria Rver is after a najor stormevent.

(Response at 18.)

3/ Sycanore Jring is located wthin the [arger "Sycamore Soring se Ared"
whi ch contai ns about 6,400 acres of public land. (Declaration of Jack
Sears, BLMRangel and Managenent Speci al i st, dated June 18, 1997 (Ex. B
attached to BBMReply to Appel lants' Reply), at 2.) Appellants assert that
the Soring is located in a 2-square-ml e natural basin whi ch consi sts nostly
of slabs of rock wth little or no pal atabl e vegetation, and thus is capabl e
of supporting no nore than six cows yearl ong (based on BLMs estinate of
three cons per 640 acres). (NMPetition at 13-14; see 1991 Gazing EA at
7.)
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In order to protect the water quality of Peepl es Ganyon G eek as wel |
as the sensitive natural resources (including wlderness, recreation,
wldife, and riparian val ues) downstreamin the canyon, frompotential
degradat i on caused by unrestricted |ivestock access to the canyon, BLM
provided at the tine of the 1991 EA and FONS for erecting protective
fencing at Sycanore and South Peepl es Sori ngs:

Prior to livestock being noved i nto use areas watered by
Sycanore spring and South Peoples [sic] spring, gap fence South
Peopl es [sic] Soring and Sycamore Soring areas to prevent
livestock access into these inportant water sources. To
naintain the area’ s viability as a grazing use area, alternative
wat er sources outsi de the Sycanore spring area shall be provided
to protect riparian val ues as fundi ng becones avail abl e.

(1991 Gazing EAat 25; seeid. at 1523, [R dated My 31, 1991, at 1.)
B_.Madopted this and other neasures inits My 31, 1991, DR and issued a
FONS based thereon. 4 (CR dated My 31, 1991, at 1-2; 1991 Gazing EA at
2.)

Thereafter, BLMundertook to consi der the devel opnent of alternative
water sources to Sycanore Soring in the Sycanore Soring Wse Area of the
Alotnent. On appeal, B.Mhas explained that its coonntnent to provide an
alternative water source for grazing in the Sycanore Soring Use Area was
based on the fact that the Ranch holds a Permit (No. 33-90229) (Ex. C
attached to BLMAnswer), issued by the Sate on June 19, 1995, to
appropriate water fromSycanore Soring for |ivestock grazing in that area
(BLMResponse at 22.) 5/ Initially, B.Mproposed to bring water from
MGegor Sring to the area by neans of 2 mles of surface pipeline and nake
it available to livestock using three water troughs and associ at ed storage
facilities. This project was described as the "MGegor Soring Vet er
System™ In addition, BLMproposed erecting the gap fencing provided for in
its My 1991 R which it had not done.

Anal ysis by B.Mof the proposed action and several alternatives
theretois found ina July 1996 EA (No. AZ026-92-25) (hereinafter, 1996

4/ As adopted by BLM the mitigation neasure provides: "The proposed gap
fence[] at Sycanore Soring * * *, as well as an alternative water source at
Sycanore Soring[,] wll be constructed prior to |ivestock bei ng noved into
the use area[] watered by thlis] * * * source[]." (CR dated My 31, 1991,
a 2.)

5/ Appellants have noted that Sate water rights do not dictate all ownabl e
uses of Federal lands, citing Hinter v. Lhited Sates, 388 F.2d 148 (9th
dr. 1967). It is not clear fromthe record, however, that BLMregards
itself as legally obligated to provide an alternative water source or to
permt grazing near Sycanore Sporing based on the water permt.
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Witer EA). Based on the BEA the Sate Drector, in his Juy 1996 DR FONH ,
declined to adopt the proposed action and to construct the proposed system
(evenin anodified form, due to high construction costs, anticipated
undesi rabl e i npacts fromintrusion into the designated wl derness, and
consi derabl e publ i c objection to the system (incl uding by appel | ants).
(1996 Wter EA at 12, 25; Response at 22; NA PRetition at 9.)

Instead, the Sate Drector approved "Aternative G" which provided
for reconstructing an ol d "hol ding area’ around Sycanore Soring wth fencing
and constructing an additional 400 feet of newgap fencing to bar access to
Peepl es Ganyon. (1996 Vdter EA at 6, 25; Attachnent to Declaration of
Sears.) This alternative was general |y desi gned to excl ude |ivestock from
Peepl es Ganyon, in order to protect its sensitive downstreamnat ural
resources. 6/ (1996 Wter EAat 6, 25.) However, B.Mprovi ded t hat
"Sycanore Soring wthin the holding area wll serve as the water source for
this use area of the allotnent and it wll be used seasonal |y by |ivestock."
Id. at 6. Thus, period c access by livestock to the spring and i nmedi at e
surroundi ng area, in conjunction wth grazing wthin the Sycanore Soring Use
Area, would be permtted, followed by a period of rest. Id. at 25.

In his Juy 1996 LRFONS, the Sate Orector al so concluded that no
significant inpact would result fromthe adoption of Aternative G and,
thus, preparation of an Environnental Inpact Satenent (HS was not
required pursuant to section 102(2)(Q of NBPA This appeal is brought from
the Sate Drector's July 1996 CRFONS . 7/

Appel | ant s advance three principal argunents in support of their
appeal . Hrst, they contend that BLMs approval of the use of Sycanore
Fring, inconunction wth livestock grazing in the Alotnent, viol ates
section 313(a) of the Gean Wter Act of 1977 (OM), as anended, 33 USC 8§
1323(a) (1994), since that action wll result in the degradation of the
quality of water in Peeples Ganyon Geek. Appellants note that the Geek is
consi dered a "unique water" under Aiz. Admn. Gde (AAC) 8§ RI8 11-112.E
(1996), and that relevant regul ations provide that "existing water quality
shall be naintained and protected’ for such wvaters. AAC

6/ Appellants describe Peepl es Ganyon as the "centerpi ece” of the 126, 760-
acre Arrastra Muntai n WI derness Area and Sycanore Soring as a "signi fi cant
attractioninits owmnright,” sinceit is a "green, shaded, and watered
oasis in a spectacul ar but harsh desert wlderness.” (NYPetitionat 11-
12.) They note that the narrow deep canyon contains a riparian area, which
provides valuable wldife habitat, affording water, shade, shelter, and
food for nunerous species, including 15 Federal and S ate threat ened,
endangered, and other special status species. (Satenent of Reasons for
Appeal (SR at 3-4.) o

7/ By order dated Qrt. 11, 1996, we granted appel lants' Petition for Say
of the effect of the Sate Drector's July 1996 LR FONS, during the
pendency of the instant appeal before the Board.
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8§ RI8-11-107.D (1996). (SRat 12-13 and Ex. B) 8 Further, appell ants

contend that the "unique water" designation applies to the entire length of
the creek which begins at Sycanore Soring. Appellants al so point out that
the BLM1996 Vdter EA acknow edges that water quality for this uni que water
nay be changed. (SRat 13.)

dting the opinion of Dr. Fobert D Ownart, a professor of zool ogy at
Aizona Sate Lhiversity, and B.Ms 1982 Lower Gla North Draft Gazing BS
whi ch assessed the environnental inpacts of authorizing grazing in the
overal | nmanagenent area (including the Alotnent), appellants assert that
the inpact of grazing around Sycanore Joring will be i nmedi at e and
devastating and wll only be exacerbated over tine:

Turning Sycanore Spring into a hol ding and watering area
for cattle wll anount to a virtual death sentence for its
ecol ogical and aesthetic values. In a hot, desert clinate such
as that inthe Arastra Muntai n WI derness, cattle congregate
and linger at water sources. A small, isolated springs such as
Sycanore Soring, the density of |ivestock becones extrenely high
as cattle crond around the snal | water source. In anatter of
days, the concentrated |ivestock denude the spring of herbaceous
vegetation, conpact the soil surrounding the spring to a hard,
pavenent -1i ke surface wth their hooves, and fill the spring
wth [sedinent and] nanure and urine. In the longer term the
livestock destroy the overstory of trees by eating tree
seedlings. As the existing trees age and die, there are no new
trees to replace them Eventually, a shaded oasis is
transforned into a sun-baked cattl e trough.

(SRat 21-22; Ex. Dattached to N Retition (Declaration of Qwart, dated
Aug. 26, 1996) (footnotes omtted).)

Appel | ants al so contend that BLBMviolated NBPA It is asserted that
the FONS for the 1991 decision to authorize grazing in the Al otnent was
predicated on fencing |ivestock out of Sycanore Soring. Hence, appel lants
argue that BBMnust either prepare an HS or alter its decision. (SRat
16.) Additionally, appellants assert that BLMhas failed to consi der
reasonabl e alternatives as required by NBPA  |Id. at 16-17. In particul ar,

8 Appellants also originally naintai ned that BLMwas obl i gated by section
401 of the OM, 33 USC 8§ 1341 (1994), torequire the Ranch to obtain a
certification fromthe Sate that grazing woul d conply wth applicabl e wat er
quality requirenents before issuing a grazing lease. (N Petition at 16,
citing Oegon Natural Desert Association v. Thonas, 940 F Supp. 1534 (D
Q. 1996).) Appellants have wthdrawn their section 401 certification
argunent on appeal, noting that the pertinent Dstrict Gurt holding in
Thonas was overturned on appeal in Qegon Natural Desert Association v.
Donbeck, 1998 W 407711 (Sth Gr., July 22, 1998). (Reply to BLMs Notice
of Nnth Qrcuit's Decision at 2-3.)
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appel lants contend the failure to consider foregoing grazing in the basin
around Sycanore Joring, which was the status quo after the prior EA was
arbitrary and capricious. 1d. Appellants al so argue that BLMfailed to
consi der the "no action" alternative as required by NBPAin that it failed
to consider foregoing grazing at Sycanore Soring. 1d. at 17-18.

Appel lants al so argue that BLMvi ol ated the Federal Land Policy and
Minagenent Act of 1976 (H.PMN) by aut horizi ng serious degradation of
val uabl e resources for insignificant economc gain, citing the requirenent
to consider the relative value of the resources in nultipl e use nanagenent,
43 USC 8§ 1702(c) (1994), and the obligation to prevent unnecessary and
undue degradation, 43 US C § 1732(b) (1994). (SRat 19.) FHnaly,
appel lants assert that in addition to degradation of water quality, grazing
at the spring wll adversely inpact riparian vegetation and t he associ at ed
habitat for desert aninals as recognized by BMin its 1982 HS for grazi ng
inthe Loner Gla Resource Area. 1d. at 20-22.

Inits answer, B.Mdenies that the BLMdecision wll allow grazi ng
cattle at Sycanmore Soring to degrade water quality inviolation of the GM
(Answer at 19.) It is contended by BLMthat the "uni que water" desi gnation
applies to the /4-mle portion of Peepl es Ganyon G eek energing as
groundwater 1/8-mil e upstreamof South Peepl es Soring and di sappearing into
the alluvium1/8-ml e downstreamof the spring. 1d. at 21-22. This segnent
of the creek is separated fromSycanore Soring by approxinately 2 mil es of
dry channel, BLMcontends. |d. at 22. Thus, BLMasserts that Sycanore
Fring is not connected to the "unique water” segnent of Peepl es Ganyon
Qeek by a continuous streamof surface water. |d. at 23. Further, BM
notes that the "uni que water" nomnati on contenpl ated the continuation of
existing livestock grazing, noting that "[n]atural geol ogic features excl ude
livestock * * * fromthe creek.” (Lhique Vdters Nomnation for Peepl es
Ganyon G eek (Qrtober 1985), Ex. Ato Answer, at 7.)

Wth respect to conpliance wth NBPA B_.Mcontends that it has taken a
hard | ook at the environnental consequences of the proposed action. (Answer
at 31.) Further, B.Margues that it has considered a reasonabl e range of
alternatives, including a no-action alternative. Id. at 32-33, 37.
Additional |y, BLMasserts that it has conplied wth applicabl e provisions of
HPWA and that there is no basis for concluding that destruction of riparian
habitat wll result fromthe selected alternative. [d. at 38-39.

Inreply, appellants note that the EA prepared by BLMacknow edges
that unique waters nay be changed as a result of the decision. (Appellants'
Reply at 6.) Appellants assert that the only provision enpl oyed by BMto
protect water quality is annual nonitoring and argue that annual nonitoring
is inadequate to either detect or preclude degradati on of water quality.
Id. at 8 Inthe context of an EA appellants contend that reliance upon
mtigation neasures requires an anal ysis sufficient to showthat any
potential inpacts wll be insignificant. 1d. Further, appellants argue
under the terns of the designation of Peepl es Ganyon
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Geek as unique vwater the classification includes Sycanore Soring and i s not
limted solely to that portion downstreamof a point 1/8 mle upstreamof
the South Peeples Soring. 1d. at 10-11. Appel lants contend that even if
the designation did not include Sycanore Soring, a tributary which does not
have its own listed water quality standards is subject to the sane water
quality standards as the nearest |isted downstreamsegnent, i.e., the uni que
water downstream |1d. at 14. Appellants argue that the exclusion of cattle
fromSycanore Joring was requi red because BLMfound that use of the spring
by cattle woul d degrade water quality and riparian habitat and the FON\H was
based on this mtigation neasure. 1d. at 18. Additionally, appellants note
that in asituation such as this were there was no grazing in the spring at
the tine the EAAFONS was prepared, the no-action alternative wich nust be
considered is that of foregoing grazing in the spring. 1d. at 20.

In response, BLMasserts that if "nonitoring efforts were to revea
the possibility of degradation [of a unique water] fromB.Maut hori zed
action, the agency is autonatically coomtted to mtigate such actions in
order tomaintain water quality.” (Respondent's Reply to Appel lants' Reply
at 17.) Wth respect to the question of whether Sycanore Soring itself is a
part of the unique water designation, BLMnotes | anguage i n the docunent
nomnati ng Peepl es Ganyon Geek as a uni que water suggesting an intent to
limt the designation to that part of the creek inthe vicinity of South
Peeples Soring. 1d. at 17-18. It is acknow edged by BLM however, that
regard ess of the limted scope of the nomnation, the Arizona Departnent of
Environnental Quality (ADEQ has held that the | anguage of the rule
est abl i shing Peepl es Ganyon Geek as a unique water applies to the entire
length of the creek including Sycanore Sring. 1d. at 23, x. A Wth
respect to the asserted failure of BLMto consider the no-action alternative
inthe EA BMcontends that the 1991 grazing decision did not constitute a
deci sion to preclude grazing at Sycanore Soring i ndefinitely which woul d
establish a status quo, but rather a determnation to nake changes at the
close of theinitial 5year period. |d. at 34

[1] PRursuant to section 313(a) of the O B.Mis required to "conply
wth[] al *** Sate* * * requirenents * * * respecting the control and
abatenent of water pollution,” whenit is "engaged in any activity
resulting, or which nay result, inthe* * * runoff of pollutants.” 33
USC §1323(a) (1994). In addressing this provision in the context of
enforcing the QM it has been held that: "' The [OM has been anended to
indi cate unequivoca[l]ly that all Federal * * * activities are subject to
al of the provisions of Sate * * * [water] pollution laws,'" provided they
set forth objective, quantifiable standards subject to uniformapplication.
Kelley v. Lhited Sates, 618 F Supp. 1103, 1107-08 (WD Mch. 1985)
(quating fromS Rep. No. 370, 95th Gong., 1st Sess. 67 (1977), reprinted in
1977 USCCAN 4326, 4392). This includes the regul ation of point
sources of pollution affecting surface waters, as well as the inpact of
nonpoi nt sources of pollution, including runoff, associated wth cattle
grazing on Federal lands. Qegon Natural Desert Association v. Donteck,
1998 W 407711, *6 (9th Gr., July 22, 1998).
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Regul ations at AAC 8 R18-11-107.D (1996) provide that "[e]xi sting
water quality shall be naintained and protected in a surface water that is
classified as a unique water pursuant to [AAC § RI811-112 [(1996)]."
"Peepl es Ganyon G eek” has been classified as a "unique water." AAC 8R
11-112.E 3 (1996). It appears fromthe | anguage of the Qrtober 1995
docunent nominati ng Peepl es Ganyon Greek for designation as a uni que wat er
that the intent was to nomnate the "segnent” of the creek which "energes as
ground water 1/8 nmil e upstreamof South F?aoples [sic] Soring" wiichis

‘approxinately /4 mle |l ong" and which "di sappears into deep al |l uvium1/8
mle bel ow South Peoples [sic] Sring.” (Ex. Ato Answer at 3.) This
intent is confirned el sewhere in the nomnation where it is stated that:

"No changes in existing |ivestock nanagenent are anticipated as a result of

Lhique Wdters designation. Vdter quality was determined i n Peopl es [sic]
CGanyon Geek wth existing level s of |ivestock and other resource uses.
Natural geol ogic features exclude |ivestock and burros fromthe creek.” 1d.
at 7. It appears fromthe record that this statenent is true wth respect
tothe /4-mle segnent of Peepl es Ganyon Geek energi ng fromthe ground
1/8nmle upstreamof the South Peeples Soring. This area is wthin a canyon
wth topographic barriers to livestock access. This is not true of Sycanore
Fring and the short portion of the creek downstreamof Sycanore Soring
where fencing is required to restrict access.

The regul atory designation, however, is not limted to the South
Peepl es Soring segnent. Rather, the designation identifies "Peepl es Ganyon
Qeek, tributary to Santa Mria Rver." Athough BLMtakes the position
that the uni que water designation properly applies to the area nomnated for
its suitabl e characteristics, appellants contend that the designation
applies tothe entire streamoriginating at the point of origin at Sycanore

Sori ng.

The record shows that, followng the initiation of the present appeal,
the Arizona Sate Drector, BLM in a letter dated April 23, 1997, posed
certal n questions to ADEQ concerni ng the uni que waters designation for
Peepl es Ganyon Geek. In her response, dated My 22, 1997, provided by BLM
as BEx. Ato Respondent's Reply to Appellants' Reply, the Acting Orector,
Wter Quality Dvision, ADEQ states at page 1 that the AAC unique waters
ruelists "Peeples Ganyon Qeek, tributary to Santa Mria Rver." "The
exact wording of the listing indicates that the entire length of Peepl es
Ganyon Geek has been designated as a unique water by therue.” [d. She
states that when only a segnent of a streamis intended for designation,
that segnent is specifically identified. She admts, however, that it is
clear that only a 1/4-mle segnent of Peepl es Ganyon Geek was original ly
nomnated as a unique water. She explains that in the proposed rul e the
creek was identified as "Peepl es Ganyon Qeek, tributary to the Santa Mria
Rver," and that "[t]here is no docunentation in the rul enaki ng docket which
explains the extension. In all probability, the extension was not
intentional." 1d. at 3. She notes, however, that "[n]o one, including the
Bureau of Land Mwnagenent, pointed out any problemwth the identification"
intherue Id
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She stated that ACEQwoul d consi der appropriate revisions toits rules
"inthe next triennial reviewthat is tentatively schedul ed for 1999" to
segnent the Peepl es Ganyon G eek and adopt appropriate water quality
standards for its epheneral and perennial parts and revi se the uni que waters
description for the creek to limt it to the original ly nomnated segnent.

In closing, she inforned BLMt hat

[ulntil the unique water description and the water quality
standards for Peepl es Ganyon Geek can be nodified by rule, the
current rules wiich relate to Peepl es Ganyon G eek renai n
enforceabl e. Uhder the current rules, Peoples [sic] Ganyon
Qeek, inits entirety, has been designated a uni que water.

This neans that the water quality standards that have been
establ i shed and the stringent antidegradati on provisions whi ch
apply to unique waters that are prescribed in [AAC § RI811-
107(D apply to Peeples Ganyon Geek inits entirety.

ld at 4.

This letter establishes that while BLMs position that only a snal |
portion of Peepl es Ganyon G eek about 2 mles bel ow Sycanore Soring is a
"unique water" has a strong basis in the nomnation docunentation, the
"unique water" status, at the tine of the issuance of the DRFONS, actually
extended to the entire creek.

BLMcontends that such a fact does not undercut the basis for its
deci si on because the decision only states that " water quality' for the
segnent of Peepl es Ganyon G eek whi ch BLMassuned to be the uni que wat er
"may be changed.'” (Respondent’'s Reply to Appellants' Reply at 23.)
(hange, BLMasserts, "does not necessarily nean degradation,” and unl ess or
until there is degradation, there is no violation of the GM 1d.

It is clear, however, that BLMs DR FON\S only consi dered the i npact
of the selection of Aternative Gof EA No. AZ026-92-25 on "uni que water,"
as it interpreted the Sate' s designation. Thus, B Mstated: "Vdter
qual ity may be changed for the unique water two mles downstreamon private
land at South Peeples Soring.” (1996 Wter EAat 26.) As set forth above,
the "unique water" designation includes all of Peepl es Ganyon O eek,
tributary to the Santa Mria Rver. Thus, BLMshoul d have consi dered the
inpact of Alternative Gon the "unique water" of Peepl es Ganyon G eek from
its headwaters at Sycanore Soring. Wthout assessing the inpact of
Aternative Gon that water quality, BBMcoul d not nake an i nforned j udgnent
regarding its action. In addition, the mtigation neasures proposed by BLM
were not designed by BBMto protect the "unique water” of Peepl es Ganyon
Geek fromits headvat ers.

[2] Qitical criteria appliedinreviewng the sufficiency of the EA
to support the FONS wth respect to the proposed action incl ude whet her
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the record establishes that BLMtook a "hard | ook" at the environnental
consequences of the proposed action, identified the rel evant areas of
environnental concern, and nade a reasonabl e finding that the inpacts
studied are insignificant, and, wth respect to any potentially significant
inpacts, whether the record supports a finding that mtigati ng neasures have
reduced the potential inpact to insignificance. Gabinet Muntai ns

Wil derness v. Peterson, 685 F. 2d 678, 681-82 (DC Qr. 1982); Mryl and-
National Gopital Park & Hanning @nmission v. US Postal Service, 487 F 2d
1029 (DC Qdr. 1973); Powder Rver Basin Resource Gouncil, 120 1BLA 47, 56
(1991); Qnen Severance, 118 IBLA 381 (1991). Wiere a FONS is predicated on
afinding that restrictions on a project wll elimnate any significant
environnental inpact, NEPA requires an anal ysis of the proposed mitigation
neasures and how effective they woul d be in reducing the i npact to
insignificance. Powder Rver Basin Resource Guncil, supra; Nez Perce
Tribal Executive Gnmttee, 120 |BLA 34 (1991); ldaho Natural Resources
Legal Foundation, Inc., 115 IBLA 88, 91 (1990); see Gibinet Muntai ns

Wl derness v. Peterson, supra at 682

In this case, we nust conclude, based on the fact that the Sate's
"uni que water" designation applied to the entire length of Peepl es Ganyon
Qeek, that BLMfailed to take a "hard | ook” at the inpacts of its sel ection
of Aternative G The stated purpose of the EAwas to "provide an
alternative water source in place of Sycanore Soring once the spring is
fenced out.” (1996 Vdter EAat 1.) Neverthel ess, the sel ected alternative
was to reconstruct a hol ding area around Sycanore Soring and al | ow | i vest ock
to use the water at Sycanore Soring while wthin the holding area. A though
the hol ding area woul d only be used "seasonal | y* and the hol ding area woul d
be cl osed when |ivestock were renoved, the inpact of that |ivestock use on
the "unique water" of Peepl es Ganyon G eek fromits headvwaters at Sycanore
Sring was not considered by BLM  Accordingly, we are unable to find that
the record in this case supports the FO\H. See Powder R ver Basin Resource
Quwnci |, supra.

Wth respect to the no-action alternative, we note that when preparing
an EAfor a proposed action BLMis required to consi der a reasonabl e range
of alternatives which includes the no-action alternative. Southern Uah
Wilderness Alliance, 122 1B.A 334, 339-40 (1992). Despite the history of
grazing inthis allotnent and the coomtnent of BLMto consi der changes to
the grazing patternin the allotnent, the record discl oses there was no
grazing at Sycanore Sporing at the tine of the 1996 EA  Uhder these
circunstances, the EAwas required to consider a no-action alternative which
did not involve grazing at Sycanore Soring. Athough Alternative Hwhich is
|abel ed as a no-action alternative in the EA (1996 Wdter EA at 6) does not
qualify as a no-action alternative inthis context, Aternative E (1996
Vdter EA at 5) which invol ves construction of the gap fence at Sycanore
Fring to preclude grazing access to the Soring and the canyon does qual i fy
as a no-action alternative. Thus, we conclude that the EA was not |acking a
no-action al ternative.
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Snce we find the record in this case i nadequate to support the BLM
FONS, we need not address appel lants' argunents regarding BLM's conpl i ance
wth ALPVA

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
Record/ Hnding of No Sgnificant Inpact appeal ed fromis set aside and the
case i s remanded to BLMfor further consideration.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge

151 IBLA 77



